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250 CALIFORNIA LAW REVIEW 

out of the provisions of a certain act of the legislature. 8 A fairer 
and more logical result will certainly be reached when property 
is held to include land, business, good will, or other intangible 
attribute, and when for the taking, deprivation or destruction of any 
of these the owner will be entitled to compensation. 9 

M. P. G. 

Evidence: Admissions: Declarations of Prior Owner of 
Personalty. — Are the declarations of a prior owner of personalty 
made while he held the title, admissible against his successor in 
interest? The general rule is that the declarations of one not a 
party to the suit, are inadmissible against the party unless there is 
some relation of agency or privity in title. The Code of Civil 
Procedure of California 1 has recognized this relation of privity 
by providing that the admissions of a prior owner of realty, while 
owner, are admissible against his subsequent grantee, and this, it 
might be said, is the universally accepted rule, 2 but owing to the 
silence of the legislature on the subject, it is necessary to look 
beyond the code to determine whether or not the rule is also 
applicable to the admissions of predecessors in title of personalty. 
Does the maxim expressio unius est exclusio alterius apply to 
the code section? 

In almost every jurisdiction admissions by the owner of per- 
sonalty made during his ownership are allowed in evidence against 
his transferee, just as are admissions by the owner of realty. This, 
however, is not the rule in New York, for since the case of 
Paige v. Cagwin, 4 it has been well settled that such admissions 
are not good evidence as against a subsequent purchaser for value 
of personal property. 



8 Earle v. Commonwealth (1902), 180 Mass. 579, 63 N. E. 10, 57 
L. R. A 292. 

» Grand Rapids etc. Ry. Co. v. Weiden (1888), 70 Mich. 390, 38 
N. W. 294. 

1 Cal. Code Civ. Proc, § 1849. 

2 Gage v. Eddy (1899), 179 111. 492, 53 N. E. 1008; Cook v. Knowles 
(1878), 38 Mich. 316; Boynton v. Miller (1898), 144 Mo. 681, 46 S. W. 
754; Cunningham v. Tuller (1892), 35 Neb. 58, 52 N. W. 836; Brown 
v. Patterson (1909), 224 Mo. 639, 124 S. W. 1; Harp v. Harp (1902), 136 
Cal. 421, 69 Pac. 28; Williams v. Harter (1898), 121 Cal. 47, 53 Pac. 405. 

3 Magee v. Raiguel (1870). 64 Pa. 110; Fourth National Bank v. 
Albaugh (1903), 188 U. S. 734, 47 L. Ed. 673, 23 Sup. Ct. 450; Holt v. 
Walker (1846), 26 Me. 107; Abbott v. Muir (1854), 5 Ind. 444. 

* (1843), 7 Hill, 361, 42 Am. Dec. 68. The United States Supreme 
Court seems to have been in accord with the New York rule, for in the 
case of Dodge v. Freedman's Savings & Trust Co. (1876), 93 U. S. 379, 
in an opinion rendered by Mr. Justice Hunt, formerly of the New 
York Court of Appeals, it was held that declarations made by the 
holder of a non-negotiable promissory note or of a chattel while he 
held it, are not admissible in evidence in a suit upon or in relation to 
it by a subsequent owner. The case of Fourth National Bank v. 
Albaugh, supra, n. 3, although not mentioning this decision seems to 
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Some early California decisions 5 admitted a debtor's declara- 
tions made in connection with sales of personalty in cases 
involving fraud against creditors. But, aside from the decisions 
on this point, there appeared to be no others up to the 
time the case of Smith v. Goethe 6 was decided. In that case, 
admissions made by the grantor of non-negotiable personal prop- 
erty while he was owner thereof were held good evidence against 
his grantee. In searching for grounds upon which to rest this 
decision, the court admitted that there was no direct authority and 
was forced to sustain it on those early cases 7 in which the 
declarations were held admissible to show fraud against creditors. 
The court also made some reference to the code section already 
referred to but in no way showed its application. With the render- 
ing of that decision, reenforced as it has been by a decision in the 
case of Cooper v. Spring Valley Water Company, 8 where the 
declarations of a prior owner made against his interest, while 
he held title to certain stock certificates were held admissible 
against his successor in title, it is now undoubtedly true that 
the rule in California is settled. It may be that the California 
courts in extending the doctrine to cover all admissions by prior 
owners of personalty were influenced by the fact that the rule 
is almost universal, and being so influenced, overlooked the fact 
that the code section already referred to, which seems to have 
been drawn with an intent to exclude such admissions in the case 
of personalty, was based directly on the New York law. 

Declarations of this kind are, like other admissions, primary 
evidence. They are equally competent though the declarant is 
present in court and available as a witness. "It is asked, why not 
swear him? The answer is, the party likes his declaration better. 
He may, from some motive, vary his statement, and the party 
offering his evidence is alone the judge." 9 

M. P. G. 

Larceny: Stealing of a Lottery Ticket. — At common law 
an indictment for the larceny of a chose in action as such could not 
be maintained. This principle was carried so far as to include 
even bank notes, which pass current as money. 1 A change was 
effected by statute 2 so as to admit of larceny of written instruments, 



have changed the rule of the United States Supreme Court by allow- 
ing such declarations to come in evidence as admissions. 

5 Landecker v. Houghtaling (18S7), 7 Cal. 391; Visher v. Webster 
(1857), 8 Cal. 109; Eppinger v. Scott (1896), 112 Cal. 369, 44 Pac. 723, 
53 Am. St. Rep. 220. 

« (1911), 159 Cal. 628, 115 Pac. 223. 

7 Supra, n. 5. 

8 (Oct. 6, 1915), 50 Cal. Dec. 374, 153 Pac. 936. 

9 Guy v. Hall (1819), 7 N. C. 150. 

1 2 Bishop's New Criminal Law, § 769. 
2 2 Geo. II, ch. 25, § 3. 



